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Introduction 

1. This Submission seeks to address issues raised by the Terms of Reference 

of the Inquiry into the Kimberley Ultra Marathon and in particular the actions 

of the organisation known as RacingthePianet ("RTP"). 

2. The submission is made on behalf of the following competitors: Turia Pitt, 

Michael Hull~ Shaun Van Der Merwe, Martin Van Der Merwe and Hal 

Benson. 

Terms of Reference 

3. The Western Australian Parliament established by resolution, an inquiry into 

the Kimberley Ultra Marathon and in particular the following Terms of 

Reference: 

a. Whether RTP took aU reasonable steps to identify and reduce risks to 

maintain safety of competitors, employees, contractors, spectators and 

volunteers in the preparation for and the running of the event and in 

responding to the fire and the injuries, including access to medical support 

and evacuations; 

b. The extent to which the Terms and conditions apply by an event organiser 

to employees, volunteers and competitors and the associated sponsorship 

agreement with WA Tourism should reasonably protect the safety and 

interests of competitors, employees, contractors, volunteers and 

spectators; 

c. Insurance and Civil liabilities matters and the appropriateness of the Civil 

Liability Act 2002 rNA) provisions regarding liability of operators and their 

organisation of recreational activities particularly of a high risk nature; 
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d. The extent to which WA Tourism adequately assessed the qualifications, 

capability, experience, and capacity of RTP to organise, promote and run 

the event safely and with appropriate protections to competitors, 

employees, contractors, volunteers and spectators and the extent to which 

these should be assessed for future events; 

e. The role and actions of Western Australian government departments and 

agencies, including WA Tourism, D~C, FESA, Police and Health 

departments and local governments in respect of the event and the 

protection and rescue of competitors, employees, contractors, volunteers 

and spectators; 

f. Whether there are measures that should be taken by government to 

ensure the risks including bush fires in remote areas in the context of 

extreme sporting events are adequately identified and addressed. 

4. The various interested parties, for the purposes of these submissions will be 

referred to as follows: 

a. Racing the Planet- ("RTP"); 

b. Tourism WA- CCTWA"); 

c. Department of Environment and Conservation- ("DEC"); 

d. Fire Emergency Services Authority of Western Australia- ("FESA"); 

e. Fire Investigation Report- ("FIR") 
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(a) Whether RTP took all reasonable steps to identify and reduce risks to maintain 

safety of competitors. employees, contractors. spectators and volunteers in the 

preparation for and the running of the event and in responding to the fire and the 

injuries. including access to medical support and evacuations 

RTP - A Short History 1 

5. RTP was founded in 2002 by American Mary K Gadams in Hong Kong. It 

introduced trail running races to the mainland. The first race under its banner 

was the Gobi March held in September 2003 near Dun huang, China. 

6. The next race to be added was the Atacama Crossing in Chile which took 

place in July 2004 followed by the first Sahara Race in Egypt in September 

2005, while The Last Desert in Antarctica was inaugurated in January 2006. 

These races combined to create the now annually held 4 Deserts series. 

7. In February 2008, a fifth event was added to the annual RTP calendar. This 

race, of similar format to the 4 Deserts, moves to a different location each 

year, with the first event, RTP Vietnam 2008, held amongst the rice terraces 

of Sapa in the northwest of the country, and the second, RTP Namibia 2009, 

in the Fish River Canyon and Skeleton Coast, and the third RTP Australia 

2010 was run in the Outback of Western Australia's Kimberley region. The 

2011 event was RTP Nepal 2011, and took place in the environs of Pokhara. 

8. In 2009 RTP launched an online retail store specializing in selling outdoor 

apparel, equipment and nutritional products required for endurance racing. 

By 201 0 the store had grown to stock a much larger variety of products for all 

outdoors pursuits. Later in the year, the Outdoor Store became the largest 

online outdoor gear store in Asia and had distribution hubs in Hong Kong and 

the United Kingdom allowing global distribution. 

1 This history is from the website Wikipedia re: RacingThePlanet and RTP's website www.racingtheplanet.com 
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Ultra Marathon - Running 

9. RTP has organised 32 races in total. The events are split into two 

categories, but with all of them sharing certain characteristics. 

10. Those characteristjcs are that each race is held in a remote but historically or 

culturally rich location; that the races are rough-country i.e. they take place in 

wilderness environments across a variety of terrains, mostly off-trail; that 

competitors must race self-supported carrying all their own food, fluids and 

equipment for the race; and that the number of competitors accepted on each 

race is limited to ensure that the pristine environments remain that way, and 

so that competitors do not feel that they are part of so large a group that they 

do not get the opportunity to experience the solitude of the location. 

11. There is no prize money at any of the events, but those who successfully 

complete the race are presented with a medal at the finish line. 

12. In addition to RTP's headquarters in Hong Kong, there is a second 

distribution centre and office in Yorkshire in the United Kingdom which is also 

the showroom. 

13. There are 16 country managers who represent the company in Belgium, 

Brazil, Chile, China, Denmark, France, Germany, India, Italy, Japan, Korea, 

Malaysia, Mexico, South Africa, Taiwan and Spain. 
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The Race Competitors 

14. The respective ages of the competitors on whose behalf the submission is 

being made are as follows: 

a. Turia Pitt aged 25 

b. Michael Hull aged 44 

c. Shaun Van Der Merwe aged 30 

d. Martin VanDer Merwe aged 56 

e. Hal Benson aged 37 

15. Each of the competitors have developed over some years, an interest in the 

sport of running and ultimately ultra marathon running. The competitors all 

have athletic backgrounds and have over years competed in various cross

country and long distance running events. It goes without saying that they, 

like all of the competitors, maintained a high level of fitness and a passionate 

interest in their sport. 

The 2010 Event 

16. There is a body of evidence that RTP who organised a similar event in 2010 

experienced difficulties in the organisation and conducting of that event 

especially in the context of preventing the risk of harm to competitors from 

dehydration. 

17. The Committee will need to examine what occurred in the context of the risk 

of harm to competitors in the 201 0 event as there were many competitors 

who suffered severe dehydration over the course of the event. It must be 

kept in mind, that such events are conducted in circumstances of high 

temperatures and during the bushfire season of the Kimberley region. Thus 
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having regard to the essential nature of the event, namely an ultra marathon, 

RTP held itself out as having appropriate experience and expertise to not 

only organise the eventJ but to conduct it in circumstances whereby RTP 

would take proper steps to protect the safety of the competitors. 

18. It is contended that the 2010 event certainly put RTP on notice of a number 

of critical practical problems in the organisation and conduct of the event. 

RTP well knew or ought to have known from the conducting of the 2010 

event of the risks of harm that competitors faced in the event. 

Conditions of Entry 

19. A number of the competitors were required to pay an entry fee to RTP to 

participate in the ultra marathon. This fee was $1,600 (one thousand, six 

hundred). The competitors accessed the RTP's website for entry forms and 

payment of the entry fee was made electronically to RTP. 2 

20. The RTP website deals with the following subject matters: 

a. Registration instructions; 

b. Competitor application; 

c. Volunteer application; 

d. Official media application; 

e. External media application; 

f. Medical team application; 

g. Management team application (invitation only). 

2 See website details in respect of entry for competitors www.racingtheplanet.com 
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21. It is apparent that other competitors, for instance, Turia Pitt and Michael Hull 

were not required to pay a fee to enter the event. In her case she did not 

have sufficient funds to pay the entry fee and she was contacted by an 

official of RTP the day prior to the commencement of the event and invited to 

compete without the necessity of paying the entry fee. Michael Hull was 

contacted by Samantha Fanshawe to race and also agreed to be filmed as 

part of the documentary being produced by Beyond Productions in return for 

free fee entry. 

Registration for the Ultra Marathon 

22. On Thursday 1 September 2011 registration took place for the ultra 

marathon, an event briefing was held at the Kimberley Grande Hotel. 

23. All competitors were required to have mandatory gear and such was 

purchased from RTP. The sale of gear for ultra marathon events is an 

important commercial aspect of the operations of RTP. 

24. At the time of the registration and briefing the course had been designed and 

marked out and this will be referred to in some detail, hereunder. The 

logistics briefing was conducted by RTP director Samantha Fanshawe. 

25. Competitors were informed of cut off times for stages, directions on course, 

how the course was marked, what to do if competitors lost sight of markers, 

what to do in the event of snake bites or crocodiles and the buddy system if 

staying out overnight on course. 

26. Competitors were informed that the course was marked with pink ribbon 

every 50 metres or sot in trees and shrubs around head height. 
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27. The designer was identified as "Carlos" and also another person namely 

John Storey. 

28. A medical briefing was conducted by Dr Brandee Waite who advised 

competitors of what they should do in the event of a snake bite and also the 

mandatory requirements for carriage of water for each competitor and the 

risk of dehydration. Each competitor was to have three (3) litres of water 

when leaving each checkpoint. 

29. Competitors were asked to assemble at the front of the Kimberley Grande 

Hotel at 6.30am on Friday 2 September 2011 for a 7.00am departure to the 

race start rine at Emma Gorge. 

30. All forty-one (41) competitors were to travel in one bus to the starting line. 

Six (6) of those competitors were only doing a 50 kilometre section of the 

course. Organisers and volunteers travelled in four-wheel drive vehicles to 

the start line. 

The Commencement of the Race 

31. On Friday 2 September 2011 competitors assembled outside the Kimberley 

Grande Hotel at 6.30am. Each competitor was given 4.5 litres of water, 

namely 3 litres to start the race and 1.5 litres to hydrate whilst on the way to 

the start line. 

32. The bus arrived at Emma Gorge airstrip at about 7.50am and the race started 

at about 8.15am. 

33. On the way to the start line, competitors saw smoke but received no specific 

warning about the risk of fires in the area of the course of the race. Some 

competitors were affected by smoke. 
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The Issue of Communications 

34. As the ultra marathon was an event being conducted over a lengthy distance 

in rugged terrain, it was absolutely essential that RTP had appropriate and 

effective means of communication between race officials at each of the check 

points and also to and from emergency services. 

35. RTP utilised a satellite phone the brand name of which was Thuraya. It is 

anticipated there will be evidence available to the Committee to the effect 

that the system of communications used by RTP was defective and race 

officials could not communicate with each other at the various check points 

and to and from base and emergency services. 

36. In a police witness statement by the event manager of the Kimberley Ultra 

Marathon for RTP of 5 September 2011 the following was stated:3 

~~Our main communication setup was using satellite phones. We had 

radios and satellite terminals with us. Normally we would use Blackberries 

and Nokia mobile phones but there was a blank area between the start of 

the race and checkpoint 6 that did not allow this. 

We did howeve~ have all our communication equipment with us." 

37. In a further statement from a witness identified by the occupation of 

Marketing Analyst of 5 September 20114 he said: 

"/left the training for an hour at one stage to go to Kimberley 

Communications to pick up the Sat phones, so I missed part of the 

3 Statement of Event Manager 5 September 2011, paras 13-14 - see tab 6 
4 Statement of Marketing Analyst 5 September 2011, para 7- see tab 7 
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training, which was how to set up the checkpoint, and how to use the 

communications. The reason I was comfortable missing this part, is that I 

had had this training several times for other events and I was confident in 

their use. I had also already been briefed days before the others as part 

of the management team, so was aware of what was required of me." 

38. Significantly the witness says5: 

"I don't recollect us discussing actions we should take in the event of a 

fire." 

39. The witness then stated:6 

"At about 7am on Friday '?d September 2011 I set up Checkpoint 1 at the 

pre-arranged point, and was with [name blocked out] and we had an event 

radio, a UHF car radio, and a Blackberry and Nokia regular cell phone's 

which we were aware we wouldn't have coverage on prior to the event. 

We were the only checkpoint without a Sat phone, but for most of our time 

there we had other roving management teams and media teams either at 

our point or moving through our point and knew some had Sat phones." 

40. It is apparent that RTP was not prepared to ensure that appropriate 

communications equipment was acquired and utilised which ultimately was of 

a significant impact to the competitors who were so tragically injured in this 

event. It is submitted that it will be important for the Committee to consider 

very carefully the issue of what equipment RTP had in place especially in the 

context of communications. 

5 Statement of Marketing Analyst 5 September 20 11, para 8 - see tab 7 

6 Statement of Marketing Analyst 5 September 2011, para II - see tab 7 
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The Design of the Course 

41. RTP employed Carlos Garcia Prieto as the course director7• Prieto's 

statement has been obtained under freedom of information legislation 

("FOI"). The identity of persons referred to by Carlos Prieto have been 

redacted in accordance with FOI requirements. 

42. Carlos Prieto had extensive experience in the designing of ultra marathon 

courses and had competed in such ultra marathons. 8 

43. On Thursday 25 August 2011 he arrived in Kununurra to design the 

Kimberley Ultra Marathon. 9 

44. He was spoken to by Ben Salerno whilst he was marking the second leg of 

the route on Tier Range. Mr Salerno did not consent to using that particular 

part of the land and after discussions an alternate route was decided upon.10 

45. Carlos Prieto does not refer in his statement to the fact that on 31 August 

2011 a number of the race course markers (pink plastic survey tape) were 

burnt and had to be replaced. 11 

Knowledge of Risk of Bushfires 

46. It is contended that RTP either well knew or ought to have known the extent 

and nature of the risk of bushfires in the area where the ultra marathon was 

taking place. The FESA Report noted: 12 

7 Statement Carlos Garcia Prieto dated 4 September 2011 -see tab 5 
8 Prieto Statement paras 2 and 5 -see tab 5 
9 Prieto Statement para 6 - see tab 5 
10 See Prieto statement paras 8- 13- see tab 5 
11 FESA Report p4 - see tab 8 
12 FESA Report 189412 p5- see tab 8 
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"an above average 2011 bush fire season, with the majority of bush fires 

occurring in remote locations with little or no fire suppression activities 

undertaken due to the inaccessible terrain."13 

"In the weeks leading up to and including Friday~ 2 September 2011, there 

were numerous small fires being in and around the Kimberley Region. 

Information was provided by FESA District Manager East Kimberley and 

also from witness statements taken from competitors and race officials. A 

number of witnesses observed smoke and/or fires or advised the 

existence of fires in the area whilst being transported bv bus to the start 

line. during the early stages of the race or be event director Samantha 

Fanshawe during the official briefing held on Thursday, 1 September 

2011."14 

"The existence of the fire was corroborated by John Storey, a long term 

Kununurra resident who flew over the race course in his gyro-copter on 26 

August 2011 with race course director and designer. Another witness 

stated on 31 August 2011, a witness advised "him 11 of a fire on the Dillon 

Springs Road which had burnt through some of the race course markers 

(pink plastic survey tape) which needed to be replaced. That witness 

further advised the fire was still travelling across open grassland to a far 

range. The witness also flew over the race course prior to the start of the 

race on the morning of the event observing fires in the general areas 

however, he did not notice any fires burning on the course route. "15 

13 See Figure I -race course study Emma Gorge airstrip and finishing in Kunurr~ inline FIR, p3. 
14 FESA Report, p 4- see tab 8 
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"Competitors proceeded between check point 2 and check point 3 through 

Salerno Gorge. This route eventually widened to a wide open bay forming 

pari of the Tier Ranges. A large bush fire travelling in the opposite direction 

blocked their path trapping and seriously injuring four (4) of the 

competitors. "16 

"Competitors travelled from check point 2 (Salerno Gorge) towards check 

point 3 located at Doon Doon. The course required the competitors to travel 

over extremely rough and undulating terrain via a refreshment point at a 

location known as ('The Barrels11
• It was during this stage of the event that 

competitors travelled in a norlh easterly direction when confronted with a 

large bush fire burning towards them. "17 

Statement of Samantha Fanshawe 

47. Samantha Fanshawe was employed by RTP as the racing director. She 

provided a police statement on 4 September 2011.18 She conducted a 

briefing at the starting line for the competitors. She states: 

"I also mentioned that there were some fires nearby. I did not talk a lot 

about this. "19 

Event Organiser's Knowledge of Risk of Fire 

48. The Fl R author states: 

15 FESA Report- 189412- see tab 8 
16 FESA Report- 189412- see tab 8 
17 See figures 29-32, FIR report, p 23/24- see tab 11 
18 Statement of Samantha Fanshawe dated 4 September 2011- see tab 4 
19 Statement of Samantha Fanshawe dated 4 September 2011, para 31 - see tab 4 
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"After officially starting the race, ...... departed the Emma Gorge air strip in 

his gyro-copter at approximately 9:40 hours. He noticed several fires burning 

in the area, including one large fire near the norlh eastern tip of the Tier 

Range. This fire was approaching the valley, competitors would eventually 

need to travel through on the race route. . . . . .. attempted unsuccessfully to 

contact race officials as he believed the fire to be approximately 2 kilometres 

(2 hours) away from their location. He then contacted helicopter pilot . . . . .. 

who was flying in the area. . . . . .. landed near check point 2 and relayed the 

message to race officials." 20 

49. It would have been a relatively straight forward procedure for the race 

organisers to have made enquiries of the relevant authority such as the Fire 

Emergency Service Authority of Western Australia as to the risk of fires in the 

region where the Ultra Marathon was being conducted. 

The Course Director's Knowledge of the Approaching Fire 

50. Carlos Prieto in his statement stated that he had arranged for John Storey to 

fly over the area and check the course and the progress of the fire. He spoke 

to Storey on the radio and asked how it looked and, according to Prieto, 

Storey told him it looked fine to proceed with the race. 21 

51. Prieto then went back to the Gibb River Road to investigate a nearby fire 

which was burning near the Gibb River Road. According to Prieto the fires 

appeared to be burning out. He then went to checkpoint 1 until the start of 

the race. Significantly he said he could see the fire from there. He said "l 
wanted to keep an eve on it. "22 

2° FESA Report -189412- see tab 8 
21 Statement of Carlos Garcia Prieto, dated 4 September 2011, paras 19-21 -see tab 5 
22 Statement of Carlos Garcia Prieto, dated 4 September 2011, paras 25~26 - see tab 5. 
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52. He then says "whilst there I saw John Storey fly over again, I tried to call him 

on the radio, however I could not raise him. "23 

53. The issue of the inability to communicate in such a critical way obviously 

arises. 

54. Prieto then stayed at checkpoint 1 for about an hour and headed back to 

checkpoint 2. The reason he did this was to "monitor the progress of the 

fire"24 

55. When Prieto arrived at checkpoint 2 he received a message from the media 

helicopter. He said: 

"The message was that there is a fire coming towards us and it mav be at 

checkpoint 2 within 2 hours. "25 

56. Prieto says: 

"The message was conveyed to me by the checkpoint captain".26 

57. This information had been conveyed to the course director before 11.00am. 

The injuries were sustained by the competitors between 1.15pm and 1.30pm. 

58. Prieto in his statement says that he went back up towards the Gibb River 

Road and checked the fire again and according to him it seemed fine. He 

then went back to checkpoint 2 arriving at about 11.00am. He stayed there 

for about an hour. He then at about 12.00pm headed towards checkpoint 3 

23 Statement of Carlos Garcia Prieto, dated 4 September 2011, para 27 ~see tab 5. 
24 Statement of Carlos Garcia Prieto, dated 4 September 2011, para29 - see tab 5. 
25 Statement of Carlos Garcia Prieto, dated 4 September 2011, para 31 ~see tab 5. 
26 Statement of Carlos Garcia Prieto, dated 4 September 2011, para 33- see tab 5. 
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and after travelling about 3 or 4 kilometres he observed a lot of smoke in the 

area between checkpoint 2 and 3.27 

59. Prieto then immediately turned back towards checkpoint 2 "as I was 

concerned the fire would burn all the flags and the runners would get /osf'28 

Prieto, about 2 kilometres from checkpoint 2, saw a local volunteer and he 

asked the volunteer to go to the area where the fire was to help the runners 

find their way if the flags were being burnt. He dropped the volunteer off at 

checkpoint 2 and gave him his GPS so he could follow the track. On the way 

to checkpoint 3, Prieto turned towards the barrels so he could see the fire 

better. He saw one runner running towards him and he asked about the fire. 

He then headed back to checkpoint 3. He got to checkpoint 3 at about 

1.00pm. 

60. It was not until 1.30pm that he received a phone call in which he was told that 

there were some runners, at least 2, which were lost. There was a media 

helicopter with Prieto at checkpoint 3 and he gave the phone to the pilot and 

the pilot had a conversation and the helicopter took off. 

61. In the statement of the Event Manager, he says: 

II Just before noon I received a message from [ ...... ]/ don't know her last 

name but she has worked with the media team. 

She came to me and said she was advised that there was a fire and that it 

could be at checkpoint 2 in about two hours. "29 

62. The Event Manager's main concern was with the fire that it would burn the 

coarse markers and people would get lost. He said "I tried to contact r. ... l but 

27 Statement of Carlos Garcia Prieto, dated 4 September 201 1, paras 35-38 - see tab 5. 
28 Statement of Carlos Garcia Prieto, dated 4 September 2011, para 39- see tab 5. 
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I was unable to get hold of him. /left the barrels and drove to checkpoint 2 

which takes about 30 minutes. 1130 

63. Thus the critical issue of means of communications arises once again. It is 

cle.arly evident that RTP staff did not have access to proper means of 

communications in circumstances where they were on notice of an 

approaching fire coming from the very direction that the competitors were 

running towards. 

64. It is significant that officials of RTP had a warning of at least 2 hours in 

respect of the approaching fire. It is apparent that they did not appreciate the 

significance of the approaching fire and having regard to the inability to 

effectively communicate one can understand how disjointed and 

uncoordinated the approach of RTP officials was. It appears that they were 

somewhat oblivious to the competitors of the approaching bushfires despite 

the overwhelming evidence of its immediate presence. 

Checkpoint Captain 

65. The statement of Carlos Prieto makes it clear that the message that he 

received from the media helicopter, to the effect that "there is a fire coming 

towards us and it may be at checkpoint 2 within 2 hourS1

11 was conveyed to 

him by the Checkpoint Captain. 

66. The initial warning of the approaching fire was given shortly after 1 O.OOam by 

John Storey, .the gyro-copter pilot warning the Heliworks chopper pHot 

Nathan Summers. 

29 Statement of Event Manager dated 5 September 20 II, paras 29-30 -tab 5 
30 Statement of Event Manager dated 5 September 2011, para 36- tab 6 
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67. It was Nathan Summers who landed his helicopter conveying the message to 

RTP staff. This fact is confirmed by Carlos Prieto's statement31 as referred to 

above. 

68. The Checkpoint Captain would have conveyed this most important message 

to Prieto. It is not clear whether the Checkpoint Captain conveyed the 

information to any other RTP staff. However the inference is clear that the 

Checkpoint Captain would have known that Prieto was the course director 

and thus in a very senior position with RTP. 

69. Prieto, as jndicated above, purportedly checked the fire again towards the 

Gibb River Road and according to him it seemed 11fine". However there is no 

evidence that Prieto took any steps to communicate with any other staff 

member of RTP, and in particular those at checkpoint 3 or for that matter the 

Heliworks helicopter pilots, of the need to direct urgent aerial surveillance. 

70. The step taken by Prieto was to simply return to the Gibb River Road and 

physjcally examine the area as best he could. This meant that he may well 

have not been able to properly appreciate the significance of the approaching 

fire and its risk to competitors. 

71. It is not clear as to whether Prieto had a SAT phone or other means of 

communication. He returned to checkpoint 2 at about 11.00am and stayed 

for about an hour. 

72. It was at about 12.00pm that he set off to checkpoint 3. Thus for at least an 

hour he did not: 

a. Seek to communicate with any RTP staff jn respect of the approaching 

fire; 

31 At para 30- see tab 5 
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b. Make any attempts at communication with any Heliworks helicopter pilots 

to direct urgent aerial surveillance of the approaching fire and position of 

competitors; 

c. Not make any attempt to communicate with emergency services to seek 

urgent advice or assistance in respect of the approaching fire. 

73. The danger of the approaching fire is readily evident from Prieto's statement 

where he says at paragraphs 38-39: "We travelled about 3 or 4 kilometres 

when I obseNed a lot of smoke in the area between checkpoint 2 and 3. · I 

immediately turned back towards checkpoint 2 as I was concerned the fire 

would burn all the flags and the runners would get lost." 

7 4. This would have been approximately shortly after 12.00pm being a period of 

approximately 1 hour and 30 minutes before the tragic injuries were 

sustained by the competitors. 

75. There is no evidence that Prieto sought to communicate to any RTP staff or 

emergency services or Heliworks pilots despite his obvious concerns. 

76. It must be kept in mind that this was a significant period of time before the 

tragic injuries were sustained by the competitors. 

77. This tragedy could have been easily prevented if, for instance, Prieto and 

other RTP staff had taken even the most basic steps of realising the 

significance of the approaching fire and having available and implementing 

appropriate communications to other staff and to emergency services and 

Heliworks pilots. 

78. It is submitted, that Prieto was the course director and an experienced 

professional race designer. Thus he was very familiar with the course and in 

particular the direction of the runners into the approaching fire. If anybody 
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should have readily appreciated the nature of the terrain which the 

competitors would have encountered in the Tier Range it would have been 

Prieto. It is inconceivable that he failed to appreciate the risk of harm to 

competitors in these circumstances. He certainly, shortly after 12 noon was 

aware of same, but took no steps to alert RTP or other emergency services 

or Heliworks pUots. 

Samantha Fanshawe 

79. In her statement, Samantha Fanshawe32 says that she started the race at 

8.30am and then made her way to checkpoint 1. She then went to 

checkpoint 1 and dropped off the volunteer and representative from 

Kimberley Echo. She then left checkpoint 1 and went to checkpoint 3. She 

then left checkpoint 3 and went to checkpoint 4 where she planned to stay for 

the remainder of the race.33 

80. It was at 2.00pm that she received a phone call from a person who advised 

that there was an emergency. 

81. Samantha Fanshawe was the event director for RTP. She had been with 

RTP since July 2008. In her police statement she makes no specific 

reference to any contact being made to her before 2.00pm when she 

received the phone call about the emergency. 

82. One would assume that as the event director, she would have been in 

possession as a matter of common sense and practice with SAT phone and 

other communication devices. It would have been absolutely critical for the 

event director and other staff of RTP to have effective means of 

communication having regard to the nature of this event. 

32 Statement of Samantha Fanshawe dated 9 September 2011 - see tab 4 
33 Paragraphs 32 - 41 - see tab 4 
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83. Why was it that Fanshawe was not notified until2.00pm? That is a critical 

evidentiary issue for the Committee as it is inexplicable that she received no 

communications putting her on notice of the emergency as it unfolded as 

early as 1 O.OOam (John Storey) or 11.00am (Carlos Prieto). 

84. If Fanshawe, like other RTP staff, had no means of effective communication 

then the risk of harm from an approaching bushfire to the competitors was 

simply overwhelming. How could RTP staff properly and effectively 

communicate with each other and also with emergency services and the 

Heliworks pilots? 

Event Manager 

85. In the Event Manager's statement 34 he received a message "just before 

noon."35 That was from a female member of the media team. This message 

was conveyed to the Event Manager personally.36 

86. Thus just before noon the Event Manager was at checkpoint 237
• On grounds 

of probability he would have been there at the same time as Carlos Prieto as 

he arrived at 11.00am and stayed there until about 12.00pm. There is no 

evidence that the Event Manager discussed with Prieto the information that 

had been received about the approaching fire. Thus two of the most senior 

employees of RTP were in a position whereby they were on actual notice of 

the approaching fire and could have simply taken the most basic of steps to 

have engaged in proper communications with emergency services, relevant 

government agencies and Heliworks pilots to ascertain further the physical 

position of the approaching fire. 

34 Event Manager's Statement dated 5. September 201 I -see tab 6 
35 At paragraph 29 - see tab 6 
36 Event Manager's Statement 5 September 2011 at para 30 -see tab 6 
37 Event Manager's Statement 5 September 2011 at para 27- see tab 6 
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87. It is submitted that it is no answer to the position of RTP, to simply say in 

effect "that RTP staff did not appreciate the significance of the approaching 

fire ... " The coarse designer and Event Manager would have been well 

aware of the layout of the course and in particular the path between 

checkpoint 2 and checkpoint 3 through the Solerno Gorge. A fire travelling in 

that direction meant that competitors could well have, if not inevitably, been 

confronted by a fire in which they had no physical escape. Any rudimentary 

understanding of bushfires would have conveyed in an objective sense to 

such senior staff the seriousness of the risk of harm to the competitors. 

88. The Event Manager38 says that he noticed flames and smoke and asked 

competitors coming in about the fire. "They said it was coming towards the 

course. However I still wasn't aware how big the fire was." 

89. The Event Manager then says that he was more concerned with the burning 

of the course markers and that people would get lost. 

90. The course markers were situated every 50 metres up above head height 

which would have been obviously some distance from the ground. Bushfires 

do not travel along the ground but invariably move with great rapidity some 

distance from the ground consuming the fuel available. The Event Manager 

and the course director and for instance John Storey, were aware that on 31 

August 2011 (before the event started) that a number of the course markers 

had to be replaced because they had been burnt. The risk of harm to 

competitors in these circumstances is submitted to be simply overwhelming. 

91. The Event Manager's statement indicates a complete failure on his part to 

take any basic steps to appreciate the significance of the approaching fire 

and once again to effectively communicate with other RTP staff, Heliworks 

38 At para 34 - see tab 6 
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pilots, emergency services or governmental agencies. For instance how 

difficult would it have been to communicate with Heliworks to direct a 

helicopter to urgently aerially survey the area and if necessary report directly 

back as a matter of urgency. It does not appear that that was done at all. 

92. The Event Manager says39 that at checkpoint 2 ~~, spoke to [ .. ... ] about the 

fire. He didn)t know how bad the fire was and sent [ ] with a GPS to make 

sure that the competitors were all ok." 

93. Thus the Event Manager confirmed that what was done was to physically set 

out to observe the seriousness of the approaching fire but not take the basic 

steps of effectively communicating and for instance requesting urgently for an 

aerial surveillance. 

94. If there is any doubt about the complete and utter shambles of the 

communications, the Event Manager makes it very clear when he says40 

"The satellite connection was really bad and patchy. I wasn't sure what was 

going on but at that point I knew things were bad and people were in trouble 

" 

95. It is submitted that the Event Manager, like other senior staff of RTP, well 

knew that their means of communications were fundamentally defective. 

Also they had no real appreciation despite the fact that the race was being 

conducted and organised in the Kimberley fire season of the risk of harm to 

the competitors. It is submitted that RTP and its staff conducted themselves 

as if they were simply oblivious of the overwhelming risk of harm to the 

competitors in such circumstances. 

Operations Manager for RTP 

39 At para 37- see tab 6 
40 At para 43 - see tab 6 
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96. The Operations Manager provided a statement to police on 5 September 

2011 41
. 

97. The Operations Manager has worked for RTP since 4 July 2011 but had 

been involved with the race on a regular basis since 2004. He arrived at 

Kununurra on Saturday 27 August 2011. 

98. On Thursday 1 September 2011 he attended a training day at the Kimberley 

Grande Hotel. He said this entailed going through checkpoint plan and 

guidelines for the event and "how we should manager the checkpoints"42
• 

99. He makes no reference to any discussion or warning about the existence of 

fires in the area and what to do in the event of an emergency reciprocated by 

fire. 

1 00. He as Operations Manager was also assigned the task of setting up 

checkpoint 1 and also sweeping on from checkpoint 1 through to checkpoint 

3 after the last competitor. lfs not clear what his rote as an operations 

manager was. He confirms that at checkpoint 1 "we were the only 

checkpoint without a Sat phone ... " He then asserts that he was dependent 

upon others moving through the area including management and media 

teams who presumably he understood had some means of communications. 

1 01. RTP failed to provide the Operations Manager for the event a SAT phone 

which was in effective working order. 

1 02. He says in his statement43 that about 1.30pm to 1.40pm he arrived at 

checkpoint 2 and after about 10 or 15 minutes he left for checkpoint 3. It was 

41 See Operations Manager Statement 5 September 2011- see tab 7 
42 At para 6 - see tab 7 
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just at that time a competitor came running back to checkpoint 2 and told 

them that a fire was enroute up ahead. Once again there is no evidence of 

any effective communications either to or from the Events Manager 

throughout the time he commenced his duties on about 7.00am on Friday 2 

September 2011. 

103. The Operations Manager then says that44 "the SAT Phone wasn,t connecting 

verv well and I only managed to get checkpoint 5, and explained the nature 

of the emergency to them." His access to the SAT phone was probably via 

the medical director who called emergency services. 

The Fire and Emergency Services Authority Western Australia's Investigation and 

Report 

104. The Fire & Emergency Services Authority of Western Australia - FESA 

undertook a fire investigation in respect of the Kununurra Bush Fire

Incident 189412 on 2 September 2011.45 

1 05. The report author is DM Craig Waters. 

106. For convenience, the following references will be referred to: 

a. Fire & Emergency Services Authority of Western Australia - FESA 

b. Kununurra Bush Fire- Bush Fire 

c. Fire Investigation Report- FIR 

43 At para 15- see tab 7 
44 At para 22 - see tab 7 

{W:\201614- HULL\RACINGTHEPLANETSUBMISSIONS.DOC] 

·······--------------



45 

46 

47 

27 

Legislation 

107. Section 14.1 of the Bush Fires Act, 1954 appoints FESA officers as Bush Fire 

Liaison Officers. Such officers pursuant to s.14(e) are authorised by the 

authority to enter land of buildings for the purpose of investigating the cause 

and origin of a fire which has been burning on the land or building.46 

Background 

108. 2010 was a mild fire season with record rainfall during 2010/2011 wet 

season. This resulted in a significant increase in the level of annual grasses 

and overall fuel loading within the Kimberley Region. This resulted in ('an 

above average 2011 bush fire season. with the majoritv of bush fires 

occurring in remote locations with little or no fire suppression activities 

undertaken due to the inaccessible terrain". 

109. The first series of "000" emergency calfs commenced at 14:02 hours on 

Friday, 2 September 2011. These were received by the FESA 

Communication Centre. The reporting of the fire is referred to as Incident 

No. 189412. 

110. The Kimberley Ultra Marathon organised by "Racing the Planet'~ a Hong 

Kong based company commenced at 08:30 hours on Friday, 2 September 

2011 from Emma Gorge Air Strip located north of the Gibb River Road on the 

El Questro Pastoral Station.47 

See FESA Report- see tab 8. 
Section 14, Bush Fires Act, 1954 
See Figure 1- Race Course starting at Emma Gorge Air Strip and finishing in Kununurra (Green Line), 
FIR, p 3 
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111. In the weeks leading up to and including Friday, 2 September 2011, there 

were numerous smaiJ fires being in and around the Kimberley Region. 

Information was provided by FESA District Manager East Kimberley and also 

from witness statements taken from competitors and race officials. A number 

of witnesses observed smoke and/or fires or advised the existence of fires in 

the area whilst being transported by bus to the start line. during the early 

stages of the race or by event director Samantha Fanshawe during the 

official briefing held on Thursday. 1 September 2011.48 

112. The witnesses are referred to by the report author but not identified. 

113. The existence of the fire was corroborated by John Storey, a long term 

Kununurra resident who flew over the race course in his gyro-copter on 26 

August 2011 with race course director and designer. The report author does 

not refer to John Storey by name but clearly that is the identity of the witness 

that is referred to. Another witness stated on 31 August 2011, a witness 

advised '(him/' of a fire on the Dillon Springs Road which had burnt through 

some of the race course markers (pink plastic survey tape) which needed to 

be replaced. That witness further advised the fire was still travelling across 

open grassland to a far range. The witness also flew over the race course 

prior to the start of the race on the morning of the event observing fires in the 

general areaJ however, he did not notice any fires burning on the course 

route. 

Race Route 

48 

114. Competitors proceeded between check point 2 and check point 3 through 

Salerno Gorge. This route eventually widened to a wide open bay forming 

part of the Tier Ranges. A large bush fire travelling in the opposite direction 

blocked their path trapping and seriously injuring four (4) of the competitors. 

FESA Report p 4 - see tab 8 
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Initial Response 

49 

50 

51 

115. Initial notification of the impact of the fire on the competitors was received 

from FESA - OM by mobile telephone at about 18:00 hours on Friday, 2 

September 2011. OM Craig Waters attended the incident scene the following 

day (Saturday, 3 September 2011) and conducted an investigation to 

determine the origin and cause of the fire. A Police Officer travelled with 

Waters to Kununurra on Saturday, 3 September 2011 to commence a joint 

fire scene investigation into the origin and cause of the fire. After initial 

briefing Waters traveJied by helicopter to the incident scene to do a fly over of 

the affected area. During a fly over observations were made of vegetation 

consisting of large areas of burnt grasslands with sparse trees. The terrain 

was rocky and extremely undulating with significant areas around the gorges 

and ranges being inaccessible to vehicles. The flame height of fires 

observed in the open flat plains near the area of Dillon Springs were between 

0.5 metres and 2.0 metres.49 

116. An inspection was carried out of the Salerno and Tier range areas where the 

injured persons were located and the exact location where the helicopter pilot 

had attempted to land. 50 

117. Investigator's located an area on a steep gorge wall previously identified by 

the helicopter pilot who located the injured competitors. 51 Burnt personal 

items were identified 

118. The report author notes that the area was located on the side of a steep 

slope wall of approximately 30 to 40 degrees. Competitors have attempted 

See figure 8 p 8, FIR- see tab 8 
See figures 9 and 10, FIR report- see tab 8 
GPS, s 15 52 82/ E 128 17 626 
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to climb up the side of the wall to get away from the approaching fire. They 

could not outrun and escape the passage of the fire. 52 

General Area of Origin 

119. Investigations revealed that the source of the fire was within the Wuggubun 

Community which is located on the northern side of the access road into the 

Wuggubun Community. 53 

Fire Spread 

120. Competitors travelled from check point 2 (Salerno Gorge) towards check 

point 3 located at Doon Doon. The course required the competitors to travel 

over extremely rough and undulating terrain via a refreshment point at a 

location known as "The BarreiS11
• It was during this stage of the event that 

competitors travelled in a north easterly direction when confronted with a 

large bush fire burning towards them.54 

Event organisers knowledge of risk of fire 

S2 

5) 

121. The FIR author states: 

"After officially starling the race, ...... deparled the Emma Gorge air strip 

in his gyro-copter at approximately 9:40 hours. He noticed several fires 

burning in the area, including one large fire near the north eastern tip of 

the Tier Range. This fire was approaching the valley, competitors would 

eventually need to travel through on the race route. . ..... attempted 

unsuccessfully to contact race officials as he believed the fire to be 

approximately 2 kilometres (2 hours) away from their location. He then 

See figure 1 1 -Casualty evacuation point, FIR p 10 - see tab 8 
See figures 13 - 17 FIR p 12- see tab 8 
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contacted helicopter pilot ...... who was flying in the area. . ..... landed 

near check point 2 and relayed the message to race officials". 

122. Thus, the warning of the approaching fire was relayed to race officials 

approximately between 9:40 hours and 1 0:00 hours. The injuries which 

occurred at approximately between 13:00 and 13:10 hours. 

123. Samantha Fanshawe who had briefed the competitors first rang on 000 at 

14:33 hours on 2.9.2011. She reported a bush fire 20km along Gibb River 

Road turn down to Tier Gorge, two people missing and cut off from Fl, re: 

adventure race organisers have access to a helicopter. 

Conclusion of Report 

124. The conclusion of the author is: 

"Although ......... message advising that the fire would be in the 

competitors' area within 2 hours was relayed to checkpoint 2, it would 

appear the urgency or seriousness of the situation was not fully 

appreciated by race officials." 

Submission as to Terms of Reference Cal 

54 

125. It is submitted that having regard to the aforementioned evidence RTP failed 

to take all reasonable steps to identify and reduce risk and maintain the 

safety of competitors, employees, contractors, spectators and volunteers in 

the preparation and form of running the event and responding to the fire and 

injuries, including access to medical support and evacuations. 

See figures 29 - 32, FIR report, p 23 I 24 - see tab 8 
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126. It must be acknowledged that the injuries sustained by Turia Pitt and Kate 

Sanderson were truly horrific. 

127. Any member of the community could not countenance a situation where 

these competitors faced a fire which was approaching with such rapidity that 

one of the competitors55 described it in these terms: 

ss Michael Hull 

"I heard a roar and I thought it was a road train. 

I had another look and realised the roar was not a road train but a fire. 

I saw smoke and flames. 

It came out ·of nowhere. 

The fire was in front of me and was travelling quite fast. 

I walked about another 500m to a rise and could see flames right across 

the gorge. 

The wind had picked up. 

I went back to where Martin and Shaun were and that's when Turia PITT 

and Kate SANDERSON arrived. 

Turia and Kate were both also competitors in the race. 

There was a/so another guy with them but I don't know who he was. 

We were all in the middle of the gorge. 
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We all had a chat to work out what we were going to do. 

We discussed going right and left and decided we should stay together 

and get of there. 

The wind was blowing from right to left towards one of the gorge walls. 

We decided our only option was to go back. 

We all starled going back and it was slow going because of the terrain. 

We went off course because we were trying to find the quickest route. 

I remember looking back at the fire and knowing we couldn't outrun it. 

We then all decided to head towards the escarpment on our left hand side. 

I thought it would be safer because there was less vegetation on the 

escarpment. 

We all made it to the escarpment by rock hopping. 

At this point we were all travelling up and back away from the fire. 

The flames were still coming from behind us. 

Marlin}s son Shaun and the other guy were about two metres in front of 

me. 

The other four of us were all roughly in a line. 
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The flames got to about two metres away from me and I was scared. 

I made the decision to run through the fire front. 

I just turned and ran through it. 

I don't remember how wide the front was. 

I know all four of us, myself, Turia, Kate and Martin ran through the 

flames. 

Martin's son and the other guy managed to outrun the fire. 

Around 15 minutes later they came back. 

We used our whistles to locate each other. 

The two girls were ~char grilled. ' 

By char grilled I mean they were badly burnt. 

All their clothes were burnt off and they were in bad shape. 

For the first 15 minutes we couldn't help each other because we were all 

in the same pain. 

When Shaun and the other guy came back we pooled all our water and 

gave it to the girls. 

They were in the worst shape. 
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We all carried a mandatory first aid kit which had compression bandages 

and ibuprofen tablets in them. 

Shaun and the other guy applied the bandages to the girls and we all 

shared out the ibuprofen to each other. 

We were then just basically waiting for rescue. 

It was about 1.30pm when we were burnt by the fire and the girls didn~t get 

taken out until around 5. 15pm. 

I am not sure who it was but someone ran back to checkpoint two to notify 

officials that there had been a fire and people were injured. 

We had some emergency blankets with us which we used to shelter the 

girls from the sun. 

We used two of them to use as a signal for the helicopters. 

The temperature was around the mid 30's and it was hot. 

We all carried jackets as well and used them to make the girls more 

comfortable. 

The first chopper landed on the flat part of the gorge and the second had 

two medics on board who were dropped off near where we were on the 

ridge. 

I also remember a vehicle coming through to the flat part of the gorge. 
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I remember the two choppers and also a gyrocopter was flying around 

there was well. 

The two girls were airlifted around 5. 15pm and then Martin and I walked 

down to the flat part of the gorge. 

We both got airlifted in the chopper which had landed in the flat part of the 

gorge and were taken to Kununurra Hospital. 

I am a/so aware that other people got taken to hospital by road. 

128. Thus tragically these horrific injuries were sustained by these competitors at 

approximately 1.30pm. They were not evacuated, despite the courageous 

efforts of rescue officers, until about 5.15pm. The pain and suffering of these 

competitors is readily apparent. 

129. It is submitted that RTP failed to have a proper and effective emergency plan. 

RTP was devoid of effective communications and organisation and clearly 

failed to appreciate the risk of harm to the competitors in the circumstances 

that existed. 

130. The Committee will need to consider why this was the case as it is very 

difficult to understand having regard to the purported expertise and extensive 

experience of RTP and it's staff, why it would fail to act in the most basic 

ways to protect these competitors from the obvious risk of harm. 
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(b) The extent to which the terms and conditions apply by an event organiser to 

employees, volunteers and competitors and the associated sponsorship 

agreement with WA Tourism should reasonably protect the safety and interests of 

competitors. employees, contractors. volunteers and spectators 

The Conditions of Entry 

131. As has been referred to the majority of competitors paid a fee to compete in 

the event. This fee was not insignificant. There were others such as Turia 

Pitt and Michael Hull who were invited to compete without fee. A medical 

certificate was required to be obtained and paid for by the competitors from 

their own doctor. 

132. At the briefing competitors were directed by RTP staff that they were required 

to sign a document entitled: 

"Assumption of Risk and Waiver and Release of Liability 

Kimberley Ultra Marathon 2011" 

133. The express Terms of this document are set out hereunder: 

"I understand that the Kimberley Ultramarathon is a self-supported 

footrace over 100 kilometers I 62 miles of rough terrain including, but not 

limited to, salt flats, sand dunes, river crossings, mountains, and rocks I 

boulders I also understand that it is self-supported and therefore I am 

required to carry all equipment that I require for the duration of the seven

day event including water that is provided to me along the course. 

I understand that although RacingTheP/anet Events Limited, 

RacingTheP/anet Limited, the Kimberley U/tramarathon, collectively 
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((RacingTheP/anet', and all its· co-sponsors, and their agents, assigns, 

administrators, employees, officers} advisors and contractors (hereafter 

collectively referred to as ltSponsors') have taken precautions to provide 

proper equipment and qualified staff for the Kimberley Ultramarathon, it is 

impossible for the Sponsors to guarantee absolute safety. I understand 

that the activities} in which I will participate, are inherently dangerous and 

may cause serious or grievous injuries, including bodily injury, damage to 

personal property and/or death. 

I acknowledge, agree, and represent that I understand the nature of the 

Kimberley Ultramarathon and that I am qualified in good health and in 

proper physical and psychological condition to participate in such activities 

I acknowledge that all information I have provided to RacingTheP/anet in 

the Emergency Contact Information Form and Medical Form are complete 

and accurate; moreover, that if I have additional information to provide I 

shall do so before signing this form and partaking in any activity 

surrounding the Kimberley Ultramarathon. I understand that at any time, 

event organizers and Sponsors reserve the right to refuse participation of 

any person they judge to be incapable of meeting the rigors and 

requirements of participating in the Kimberley Ultramarathon. I further 

agree and warrant that if at any time I believe conditions to be unsafe, I 

will immediately discontinue further participation in the activity. 

I acknowledge and understand that I share the responsibility for safety on 

the course and I accept that responsibility. I agree to comply with the 

instructions and directions of RacingThePianet staff members and 

Sponsors during the Kimberley Ultramarathon. 

In consideration of being allowed to participate in the Kimberley 

Ultramarathon, on behalf of myself, my heirs, assigns~ administrators, 

executors and next of kin, I waive all claims for damages, injuries and 
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death sustained to me or my property, that I may have against the 

RacingTheP/anet, the Kimberley Ultramarathon, the Sponsors, including 

their officers, agents, employees, directors, advisors, and trustees 

including claims in tort, contract, equity or otherwise. 

Furthermore, I understand, it is the specific intent and purpose of this 

document to release and discharge any and all claims and causes of 

action of any kind or nature whatsoever, whether known or unknown or 

whether specifically mentioned or not, which may or may not exist at the 

date noted hereunder; against RacingTheP/ane~ the Kimberley 

Ultramarathon or any Sponsors or similarly related people or entities. 

Notwithstanding the aforementioned, any dispute, controversy or claim 

arising out of or relating to RacingThePianet, the Kimberley Ultramarathon 

or any Sponsors or similarly related people or entities, shall be governed 

and construed in accordance with the laws of the British Virgin Islands. 

Each party submits to the non-exclusive jurisdiction of the British Virgin 

Islands. 

I HAVE READ THE ASSUMPTION OF RISK AND RELEASE OF 

LIABILITY AGREEMENT TO MY SATISFACTIONs UNDERSTAND ITS 

CONTENTS~ AND NOW SIGN IT FREELY AND VOLUNTARILY. 

I HAVE READ THE RULES AND REGULATIONS WHCH SERVES AS 

THE TERMS AND CONDITIONS FOR THE KIMBERLEY 

ULTRAMARATHON AND TO MY SATISFACTION, UNDERSTAND ITS 

CONTENTS~ AND NOW SIGN TO CONFIRM MY AGREEMENT TO 

EVERY TERM WITHIN THE RULES AND REGULATIONS DOCUMENT." 

134. Each competitor also was required to undertake an examination by a medical 

practitioner which was arranged by RTP and medical certificate executed.56 

56 Assumption of Risk and Medical Certificate and Emergency Contact Information Form 
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Waiver and the Jurisdiction of the British Virgin Islands 

135. The waiver document provides that ''any dispute arising out of or relating to 

RTP1 the Kimberley Ultra Marathon or any sponsors or similar related people 

or entitles shall be governed and construed in accordance with the laws of 

the British Virgin Islands. Each party submits to the non-exclusive jurisdiction 

of the British Virgin Islands." 

136. One of the sponsors of the event was WAT. 

137. These competitors (on whose behalf the submission is made) do not know 

that WAT was aware of the requirement of RTP for competitors to sign such 

waiver document and to apply the "non-exclusive jurisdiction of the British 

Virgin Islands". 

138. The conducting of sporting events such as the Kimberley Ultra Marathon can 

obviously attract considerable benefits to the state of Western Australia. It 

has the benefit of promoting, for instance in this case, the Kimberley region 

which is an important area of tourism to Western Australia and indeed 

Australia. 

139. It is in this context that clearly WAT saw the opportunity of becoming a 

sponsor for the event and no doubt perceived that it was in the best interests 

of the Western Australian community to promote the event. 

140. However, it is submitted that the Western Australian community would expect 

that an organiser such as RTP and for that matter WAT (to the extent that it 

was abfe) to ensure that RTP was indeed experienced and competent to 

organise such an event and had in place appropriate and essential safety 

and emergency plans for competitors. This also surely would have extended 
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to the necessity of having appropriate public liability coverage to ensure the 

competitors in the event of, for instance serious or catastrophic injury. 

141. It is apparent that RTP approached the organisation of the event on the basis 

that it would require competitors to execute a waiver and release of liability 

so as to minimise any prospective liability for damages arising from a breach 

of duty of care of the competitors. 

142. The insistence by RTP on competitors submitting to the "non-exclusive 

jurisdiction of the British Virgin Islands" is indicative that RTP sought to 

exclude the jurisdiction of the Australian courts. This is an approach which it 

is submitted is not in the best interests of the community of Western 

Australia, let alone the competitors. If it is good enough for RTP to conduct 

an event such as the Kimberley marathon in Western Australia, why is not it 

good enough for the law of Western Australia to apply in circumstances in 

which competitors maybe injured, indeed catastrophically? 

143. The Committee will no doubt closely examine whether in fact WAT made any 

inquiries or was otherwise on notice of the requirements of RTP to have 

competitors sign a waiver and release of liability documents in such 

circumstances. 

144. The limitation of liability for injuries received in recreational activities is a 

process of tort law reform which occurred in Australia in the aftermath of the 

coJiapse of the HIH group of insurance companies. Whilst this is recognised 

as an important process of tort law reform nevertheless if it is the case that 

an event organiser such as RTP undertakes to organise an event such as the 

Kimberley marathon and thereby to receive the financial and other benefits in 

doing same, but artificiaiJy minimises any risk by requiring competitors to sign 

away their common law rights then clearly the community must be 

concerned. If for instance RTP did not have in place an adequate level of 
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insurance coverage for serious or catastrophic injuries then that would be a 

most serious issue indeed for not only the competitors but the community of 

Western Australia. 

145. It is submitted that no government department ought to permit the 

organisation of such a sporting event to occur unless essential guidelines, 

protocols and minimum insurance coverage is put in place. 

146. In other words, whilst such events may have an important public interest, for 

instance to the community of Western Australia, they should never be at the 

cost of the occasioning to any human being such catastrophic injuries without 

regard to proper recourses at law. It is preferable that such events not take 

place unless there are minimum safeguards in place for members of the 

community. The community of Western Australia would expect no less. 

(c) Insurance and Civil liabilities matters and the appropriateness of the Civil 

Liability Act 2002 (WA) provisions regarding liability of operators and 

organisation of recreational activities particularly of a high risk nature 

Civil Liability Act 2002 (Western Australia) 

147. Reference will be made to sections 4A, 58, 5C, 50, 5E, 5F, 5G, 5H, 51, 5J, 

5N, 50 and 5P of the Civil Liability Act 2002 (WA). 

Duty of Care 

148. It is clear that RTP were the organisers of the Kimberley Ultra Marathon, thus 

as event organisers, RTP owed the competitors a duty of care. See Graham 

Barclay Oysters Pty Limited v Ryan (2002) 211 CLR 540; Tame v NSW 

(2002) 211 CLR 317; Gifford v Strang Patrick Stevedoring Pty Limited (2003) 

214 CLR 269. 
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149. RTP were clearly the organisers of the Ultra Marathon and a large number of 

competitors paid a fee to participate in the event. RTP approached the 

Western Australian government to obtain sponsorship funding for the event 

and also engaged staff to organise the event. 

150. 58 General principles 

(1) A person is not liable for harm caused by that person's fault in 

failing to take precautions against a risk of harm unless -

(a) the risk was foreseeable (that is, it is a risk of which the person 

knew or ought to have known); 

(b) the risk was not insignificant; and 

(c) in the circumstances, a reasonable person il1 the person's position 

would have taken those precautions. 

(2) In determining whether a reasonable person would have taken 

precautions against a risk of harm, the court is to consider the 

following (amongst other relevant things)-

(a) the probability that the harm would occur if care were not taken; 

(b) the likely seriousness of the harm; 

(c) the burden of taking precautions to avoid the risk of harm; 

(d) the social utility of the activity that creates the risk of harm. 

151. Section SC General Principles 

(1) A determination that the fault of a person (the tortfeasor) caused 

particular harm comprises the following elements-

(a) that the fault was a necessary condition of the occurrence 

of the harm ( factual causation ); and 

(b) that it is appropriate for the scope of the tortfeasor's liability 

to extend to the harm so caused ( scope of liability). 
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(2) In determining in an appropriate case, in accordance with 

established principles, whether a fault that cannot be established as 

a necessary condition of the occurrence of harm should be taken to 

establish factual causation, the court is to consider (amongst other 

relevant things)-

(a) whether and why responsibility for the harm should, or 

should not, be imposed on the tortfeasor; and 

(b) whether and why the·harm should be left to lie where it fell. 

(3) If it is relevant to the determination of factual causation to 

determine what the person who suffered harm (the injured person) 

would have done if the tortfeasor had not been at fault-

(a) subject to paragraph (b), the matter is to be determined by 

considering what the injured person would have done if the 

tortfeasor had not been at fault; and 

(b) evidence of the injured person as to what he or she would 

have done if the tortfeasor had not been at fault is 

inadmissible. 

(4) For the purpose of determining the scope of liability. the court is to 

consider (amongst other relevant things) whether and why 

responsibility for the harm should, or should not, be imposed on the 

tortfeasor. 

Dangerous Recreational Activity 

152. Section 5E of the Civil Liability Act 2002 (WAJ defines dangerous 

recreational activity as one that involves a significant risk of harm. 

153. Recreational activity includes -

(a) any sport (whether or not the sport is an organised 

activity); 
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(b) any pursuit or activity engaged in for enjoyment, 

relaxation or leisure; and 

(c) any pursuit or activity engaged in for enjoyment, 

relaxation or leisure at a place (such as a beach, 

park or other public open space) where people 

ordinarily engage in sport or in any pursuit or 

activity for enjoyment, relaxation or leisure. 

154. Inherent risk means a risk of something occurring that cannot be avoided by 

the exercise of reasonable skill and care. 

155. Obvious risk has the meaning given by section SF. 

156. Section 5F of the Civil Liability Act 2002 CWA) defines obvious risk. 

157. Section 5F(1) defines an obvious risk to a person who suffers harm is a risk 

that, in the circumstances, would have been obvious to a reasonable person 

in the position of that person. 

158. Section 5F(2) obvious risks include risks that are patent or a matter of 

common knowledge. 

159. Section 5F(3) a risk of something occurring can be an obvious risk even 

though it has a low probability of occurring. 

No Liability for Harm Suffered From Obvious Risk of Dangerous Recreational 

Activity 

160. Section 5H(1) provides that a person (the defendant) is not liable for harm 

caused by the defendant's fault suffered by another person (the plaintiff) 

whiJe the plaintiff engaged in a dangerous recreational activity if the harm is 
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the result of the occurrence of something that is an obvious risk of that 

activity. 

161. Section 5H(2) provides that the section applies whether or not the plaintiff 

was aware of the risk. 

162. Section 5H(3) provides that the section does not apply if: 

a. The plaintiff has requested advice or information 

about the risk from the defendant; or 

b. The defendant is required by a written law to warn the 

plaintiff of the risk. 

163. The Committee should understand that an objective test is provided for an 

obvious risk. 

164. In Falvo v Australian Oztag Sports Association [2006] NSWCA (17) lpp JA 

(Hunt JA and Adams J agreeing) pointed out that reading the definition of 

dangerous recreational activity as a whole required that due weight be given 

to the word dangerous. The word significant bore upon both risk and 

physical harm. The extended expression significant risk of personal harm is 

coloured by dangerous. Accordingly a non contact sport like Oztag or touch 

football, was not caught. 

165. In Fallas v Mourlas (2006) 65 NSW LR 418 lpp JA re-stated the approach he 

expressed in Falvo and Tobias JA agreed. Basten JA did not agree entirely 

with their approach, but agreed that an objective approach was necessary. 

Further, his Honour regarded significant risk as similar to material risk as 

understood in tort law generally. His Honour was of the view that the 

defendant had not proved that the particular activity in which the parties were 

engaged at the time the plaintiff was shot was a dangerous recreational 
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activity because accidental shooting was not shown to be a significant risk! 

Had the defendant done so he would have been satisfied the risk of shooting 

was an obvious one. 

166. In Lormine Pty Ltd v Xuereb [2006] NSWCA 200, the Court of Appeal held 

that injury to a passenger on a dolphin cruise by means of a rogue wave 

washing over the bow of the vessel dislodging her from her seated position 

on the bow was not subject to immunity under the NSW Act. 57 It was held 

the dolphin watchin.g cruise was not a dangerous activity. Mason P 

observed: 

i. Accepted the question was to be determined objectively and 

prospectively; 

ii. Following the lpp line in Falvo and Fa/las, accepted the concept of 

significance is informed by, and must inform, both elements of risk 

and physical harm and that the standard lay somewhere between 

triviality and likelihood; 

iii. Held representations made by the defendant before the plaintiffs 

engagement rn the activity about the nature of the activity were 

relevant: here the defendant's brochure referred to a gentle 

activity. 

167. It is submitted that the activity of running in an ultra marathon could not, on 

any view, be categorised in an objective sense as a dangerous Recreational 

Activity. It may well be that there was a risk of harm from spraining an ankle 

or for instance being bitten by a spider or snake, but that could hardly amount 

to a dangerous recreational activity. 

57 Civil Liability Act 2002 (NSW) s.5L 
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No Liability for Recreational Activity Where Risk Warning 

168. Section 5(1)(1) provides Subject to this section, a person (the defendant) 

dQes not owe a duty of care to another person who engages in a recreational 

activity (the plaintiff) to take care in respect of a risk of the activity if the risk 

was the subject of a risk warning to the plaintiff. 

169. Section 5(1)(6) provides a risk warning can be given orally or in writing 

(including by means of a sign or otherwise). 

170. Section· 5(1)(7) provides a risk warning need not be specific to the particular 

risk and can be a general warning of risks that include the particular risk 

concerned (so long as the risk warning warns of the general nature of the 

particular risk). 

171. It is submitted that the evidence indicates that there was not even a general 

warning of risk of bushfires given to the competitors. For instance if it was 

the case that competitors were told " ... you should avoid the bushfires ... ,, that 

could hardly amount to a sufficient warning to engage s.5Y(1 ). See Belna 

Pty Ltd v Irwin [2009] NSWCA 46. 

172. In Verman v Albury City Council[2011] NSW SC 39 Harrison J held that a 

sign at the council skate park did not inform of any risk at all. It merely said 

that users skated at their own risk. His Honour said that such a sign clearly 

implied that risk existed but was silent on what it might be. The sign did not 

address BMX bike riding the activity in question. 

173. It is important for the Committee to understand that the character of the 

activity undertaken by the competitors is relevant to the assessment of the 

scope or content of the duty of care. Long distance running even over 
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rugged terrain could not be regarded as inherently dangerous. See Agar v 

Hyde (2000) 201 CLR 552. 

174. It is further submitted and this will be a matter for the close consideration of 

the Committee as to whether RTP provided any appropriate risk of warning to 

the competitors about the risk of harm from bushfires. By warning the 

competitors, for instance, to avoid the fires could hardly amount to a warning 

properly given in a manner that is reasonably likely to result in people being 

warned of such a risk when engaging in this recreational activity. 

175. It could hardly be argued by RTP that they were not on notice of the 

existence of bushfires in the Kimberley region as they had previously 

organised the event in 201 0 and as one can see the race director and other 

senior staff of RTP well knew of the existence of bushfires in the area of the 

race. That risk of harm ought to have been conveyed to competitors. The 

evidence clearly suggests that this was not done. 

Waiver of Contractual Duty 

176. The Civil Liability Act 2002 0NA) provides for waiver of contractual duty. See 

s.5J(1 )-(7). However s.5J(6) has a particular application to this case. If ever 

there was a case "that the harm concerned resulted from an act done or 

omission made with reckless disregard with or without consciousness to the 

consequences of the act or omission" it is this particular case. 

177. It is contended that the Committee would be comfortably satisfied that RTP 

acted with reckless disregard with or without consciousness to the 

consequences of the act or omission towards the competitors in the Ultra 

Marathon. 

[W:\201614 • HULL\RACINGTHEPLANETSUBMISSJONS.DOC] 



50 

178. Further issue that arises is whether the contract that was entered into 

between the competitors and RTP is governed by Australian Consumer Law. 

See Insight Vacations Pty Ltd v Young (2011) 85 ALJR 629. The Committee 

will need to consider the interplay between state legislation and federal 

legislation and whether the exclusion clause which was obviously relied upon 

by RTP is good. 

Contention as to this Term of Reference 

179. It is submitted that the Committee would be comfortably satisfied that 

participation of competitors in an Ultra Marathon did not amount to a '1high 

risk nature~'. In these circumstances it is contended that the provisions of the 

Civil Liability Act 2002 (WA) would not prevent RTP being liable for the 

breach of duty of care to the competitors. 

The Term of Reference 

180. The Term of Reference refers to " ... recreational activities parlicular/y of a 

high risk nature." 

181. The Civil Liability Act 2002 0/VA) defines Dangerous Recreational Activity 

as a recreational activity that involves a significant risk of harm. 

182. It is understoodt for the purpose of this submission that the Term of 

Reference is identifying Dangerous Recreational Activity and Obvious 

Risk as defined in the Civil Liability Act 2002 0NA) 

Dangerous Recreational Activity 

183. In Shire of Gingin v Coombe [2009] WACA 92 the Western Australian Court 

of Appeal dealt with an appeal arising from a judgment _in the District Court in 
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which it was held that the shire of Gingin breached ifs duty to warn 

Mr Coombe of the particular dangers involved in the activity in which he 

engaged. 

184. The activity engaged in by Mr Coombe was the riding of a 400cc Honda farm 

bike on the sand dunes in an area of land adjacent to the town of Lancelin. 

The area was under the control and management of the shire of Gingin. 

185. A large sign warned persons, such as Mr Coombe in part as follows: 

"THE OFF ROAD AREA IS A HAZARDOUS ENVIRONMENT, MANY 

SERIOUS INJURIES OCCUR EACH YEAR. 

BEWARE (shown in red) 

SUDDEN STEEP DESCENT, 

COLLISIONS WITH 

VEHICLES/PEDESTRIANS," 

186. The sign went on to alert persons of the existence of regulations and the 

enforcement of such regulations. 

187. Mr Coombe and his motor bike fell down a steep side of a dune. The dune 

was 10 to 15 metres high and was at angle of about 80 degrees. At the time 

Mr Coombe riding his motorbike over the crest of the dune there were four 

people standing and waving on the crest of the relevant sand dune and a 

totally barren landscape at about 1.20pm on a fine day in April. Mr Coombe 

passed within five or six feet of the group. 
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188. The Learned Trial Judge found that the council had breached its duty of care 

to Mr Coombe. The Western Australian Court of Appeal upheld the appeal 

by the Council and Martin CJ at [62] observed: 

"The character of the activity undertaken by the person claiming to be 

owed a duty of care is also relevant to the assessment of its scope or 

content. Many recreational activities are inherently dangerous/ and the 

activities undertaken by the class of persons entering the ORVA amply 

illustrate that point. In Agarv Hyde [20007HCA 41; (2000) 201 CLR 552 

[127], it was observed that adults voluntarily participating in a sport may 

be assumed to have an appreciation of the risks involved in that sport, just 

as those diving from a rock platform into the sea might be taken to have 

some knowledge of the risk of submerged objects. Similarly/ those 

resorting to large sand dunes in order to use off-road vehicles may be 

assumed to have a knowledge and appreciation of the general risks 

associated with that activity. This does not, of course, mean that those 

persons are not owed a duty of care/ but it is relevant to the ascertainment 

of the scope and content of that duty. Further, the fact that such persons 

undertake such hazardous recreational activities voluntarily, places them 

in a different category to those such as road users and employees/ who 

have little or no practical choice in relation to the risks to which they are 

subjected. II 

189. Martin CJ with whom Mellar JA agreed allowed the appeal and set aside the 

judgment of the Trial Judge. 

Recreational Activities 

190. Section 5E of the Civil Liability Act 2002 (WA) defines the key concepts of 

dangerous recreational activity and recreational activity. 
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191. Though the concepts intercept they are nevertheless different. 

192. It is submitted that the definition of dangerous recreational activity is best 

understood in the context of S.5H no liability for harm from obvious risks 

of dangerous recreational activities. 

193. The test that is applicable when considering obvious risk is an objective 

one. 

194. As has been referred to in this submission, the New South Wales Court of 

Appeal in Falvo v Australian Oztag Sports Association [2006] NSWCA 17 

emphasised that the reading of the definition of dangerous recreational 

activity as a whole required that due weight be given to the word dangerous. 

The word significant bore upon both risk and physical harm. In that case a 

non contact sport like Oztag or touch football was not covered by the 

provision. 

195. The activity undertaken in the Kimberley Ultra Marathon was that of 

competitors running over rugged terrain of an extended nature. In an 

objective sense such could not be regarded as a dangerous recreational 

activity. 

196. In the Ultra Marathon the risk which materialised, namely the suffering of 

injury by bushfire could not be regarded as an "obvious risk". That 

"obvious risk" must be one of a "obvious risk of a dangerous recreational 

activity." It is contended that the recreational activity, namely of ultra 

marathon running is not a dangerous recreational activity. 

Further Issues Arising 
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197. The Committee will need to consider the appropriateness of the Civil Liability 

Act 2002 (WA) in the context of harm from obvious risks of dangerous 

recreational activities. 

198. The Committee is cautioned that invariably an intensive factual analysis is 

required before a conclusion can be made that an activity is a dangerous 

recreational activity. 

199. In such circumstances it is submitted that where, as in this case, a 

promoter/organiser of a recreational activity ought not escape liability (if 

appropriate) by asserting that the person injured was engaged in a 

dangerous recreational activity involving an obvious risk of that activity. 

200. If the Committee considers that the provisions of the Civil Liability Act 2002 

(WA) are appropriate it is very important that any promoter/organiser had in 

place appropriate levels of public liability insurance at least to a minimum 

level of $20 million. As this tragic event has illustrated, catastrophic injuries 

can be suffered by competitors. Promoter/organiser of such events should 

not be able to simply disavow legal responsibility by reliance on waivers or 

retrospective assertions that somehow competitors knew or ought to have 

known of the approach of the bushfire. 

{d) The extent to which WA Tourism adequately assessed the qualifications. 

capability, experience, and capacity of RTP to organise, promote and run the 

event safely and with appropriate protections to competitors, employees, 

contractors. volunteers and spectators and the extent to which these should be 

assessed for future events 

201. There is little known on the part of these competitors (on whose behalf the 

submission is made) as to the relationship between WAT and RTP. All that 

is known is what has been reported in the public arena by the media. It is 
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understood that WAT had a promotional role with RTP and had agreed to 

fund a certain amount of money for the purposes of promoting the event. 

202. It will be a matter for the Committee to examine closely what was the 

relationship between WAT and RTP. All relevant lines of communication 

including electronic communication, no doubt will be sought to be produced 

to the Committee for its consideration. 

203. It is submitted that in circumstances where a government body such as WAT 

promotes the company such as RTP it is essential that before doing so a 

comprehensive assessment is made of the qualifications, capability, 

experience and capacity of RTP or such other organiser to promote and run 

the event safely with appropriate protections. 

204. It is submitted that the Committee should carefully consider the 

establishment of guidelines or protocols that should be put in place to ensure 

that in future any such similar events only occur in circumstances where 

essential safety requirements including adequate insurance cover is put into 

effect. At the end of the day, the community of Western Australia has an 

overwhelming interest in ensuring that the risk of harm to any human being is 

minimised. Whilst the promotion of Western Australia, or for that matter, any 

state of Australia, is an important issue and cannot be at the cost of the risk 

of harm to members of our community. 
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(e) The role and actions of Western Australian government departments and 

agencies. including WA Tourism. DEC. FESA, Police and Health departments and 

local governments in respect of the event and the protection and rescue of 

competitors. employees. contractors. volunteers and spectators 

205. Once again the competitors (on whose behalf the submission is made) do not 

have a lot of detail about the involvement of the relevant government 

departments and agencies. 

206. However each of the competitors wish to place on record their great 

appreciation of the efforts of the various government agencies and in 

particular rescuers who risked their lives in evacuating the competitors in the 

horrific circumstances that they faced. 

207. It is submitted that it is apparent that the first contact with emergency 

services was that of Samantha Fanshawe at about 14.33 on 2.9.2011 58
. 

208. The reoccurring problems with communications is clearly illustrated by 

Samantha Fanshawe's police witness statement. She said59
: 

"After getting off the phone with ..... . I called Heliworks to activate our 

standby Helicopter for emergency situations. 

I tried 2 different numbers however they did not connect." 

209. Samantha Fanshawe then ascertained the helicopter was at checkpoint 3 

and she spoke ~o the pilot and asked him to fly over the area to investigate. 

58 See Schedule to FESA Report, incident comments. The comment that is recalled is "000 call from Samantha on 
SAT phone ..... reporting bushfire 20km in along Gibb River Road, turn down to Tia Gorge, two people missing and 
cut off from FIre: Adventure race organisers have access to a helicopter." 
59 Statement of Samantha Fanshawe at para [ 45] - see tab 6 
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210. This was after 2.00pm. She then called 000 and spoke with an operator. 

She says:60 

"I was unsure which department I needed. 

I advised the operator that people were trapped. 

The operator advised that I needed search and rescue. 

I was put through to the police who began taking details. 

The operator asked for my GPS coordinates. 

I advised that I would double check the coordinates with .... And call them 

back. 

I hung up the phone and called .... Who gave me coordinates. 

I called 000 again and gave them the coordinates. 

I did have a GPS however ..... was much more competent at using them 

so I got them from him to ensure they were correct." 

211. It was not until after about 5.00pm the decision was made to cancel the race 

in light of the seriousness of the incident. 

212. It was only at that time that another phone call was made to Heliworks and 

Fanshawe was informed that arrangements had been made for a second 

helicopter. 

60 Statement of Samantha Fanshawe at para [54 ~ 62] - see tab 4 
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Emergency Plan 

213. It is submitted that it is patently obvious that RTP had no effective emergency 

plan. The means of communication were, to put it bluntly, utterly amateurish 

and severely disjointed. Key employees lacked proper experience and a 

basic failure to recognise the obvious seriousness of the risk of harm to 

competitors which arose. The delays that were experienced were simply 

extraordinary. The lack of coordination speaks for itself. 

214. In these circumstances it is submitted that emergency services officers faced 

a very difficult rescue task in circumstances where they had been given very 

late notice of the emergency. It is a matter for the Committee to consider 

whether in these circumstances any such Western Australian government 

departments or agencies failed to appropriately act. However in a practical 

sense it is submitted that they responded in the best way they could having 

regard to the circumstances as presented to them. 

215. It is further submitted that the Committee will need to carefully consider what 

inquiries, if any, RTP made to the various government agencies before and 

during the event in respect of the risk of bushfires. 

(f) Whether there are measures that should be taken by government to ensure the 

risks including bush fires in remote areas in the context of extreme sporting 

events are adequately identified and addressed 

216. It is submitted that it would be fundamentally important for the Committee to 

consider of rules/protocols for the conducting of such sporting events in the 

future. If those rules and protocols are not met then the event must not take 

place. In other words, if organisations such as RTP want to conduct such 

events they have to have implemented basic comprehensive set of standards 

to minimise the risk of harm to competitors. 
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Availability of Witnesses 

217. The Committee may be desirous of either interviewing or calling each of the 

competitors and every endeavour will be made to cooperate fully with the 

Committee to produce any relevant documentation and make available 

witnesses to give evidence to the Committee. 

Dated: 4 April 2012 
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·zAssoc Professor PETER HAERTSCH OAM 
FRACS FRCS (Edin) 

~un:e LU::1 

2 Pembroke Street 
Epping NSW 2121 

PO Box 441 
Epping NSW 2121 

Plastic surgery 
Surgery of the hand 
Reassignment surgery 
Bum surgery 

Provider No. 052191A 

7th March 2012 

Greg Walsh & Co 
Solicitors 
PO Box 185 
OATLEY 2223 

Dear Sirs, 

Re: 

HISTORY 

This 24 year old girl was referred to my care at Concord Hospital Burns Unit of 4 
September 2011. She had been transferred from the Darwin Hospital where she 
was admitted following a highly public burn injury whilst caught in a bushfire whilst 
competing in an ultra-marathon in north western Australia. 

She had sustained severe burns to her face, ears, neck, upper and lower limbs and 
back. Her eyelids had been spared because she was wearing goggles at the time. 

She was initially taken to Kununurra Hospital where she was resuscitated, stabilised 
and afforded pain relief before being transferred to Darwin. At Darwin Hospital she 
was intubated and further stabilised before being transferred to Concord Hospital. 

~~: There was no relevant medical· history and it was stated that she was an engineer at 
the time of the injury. 

On admission to Concord Hospital she stayed in Intensive Care for several days. 
Operative intervention commenced whilst she was still in Intensive Care. 

Assessment of her burns showed that she had burns to 64% of her body surface 
area and most of the burns were of a full thickness nature, except for the face which 
initially was thought to be of a partial thickness nature. 

She was discharged from the Concord Hospital Burns Unit on 3 February 2012 to 
continue rehabilitation at The Royal Ryde Rehabilitation Centre. 

During her inpatient stay she underwent many surgical interventions. 

On 5 September 2011 her face was Biobraned and covered with heterograft as well 
as her anterior neck. Her arms and hands bilaterally and both legs bilaterally were 
excised and mesh split skin grafted. 

On 8 September 2011 she underwent debridement of infected tissues from the burn 
sites of her right leg, her arms bilaterally and her face. 



,[ 

On 9 September 2011 she underwent debridement and grafting of the burns of her 
buttocks, her shoulders posteriorly, her right arm again, her left upper arm and a 
patch on her left flank. 

On 14 September 2011 her facial burn and anterior neck burn, which had now 
become deeper, was further debrided and mesh split skin grafted. 

On 23 September 2011 her neck was further debrided and Integra dermal 
regeneration template applied as well as a formal tracheostomy. 

On 26 September 2011 60o/o of her body surface area was dressed with cadaveric 
skin. The areas included her legs bilaterally, buttock, arms and dorsum and palm of 
the right hand and the dorsum of the left hand. 

On 7 October 2011 further grafts were placed on her neck, her left arm and hand, 
part of her right arm and hand, her upper right leg and amputation of the 5 digits of 
her right hand carried out at the level of the proximal interphalangeal joint and of the 
left hand at the proximal interphalangeal joint. 

On 21 October 2011 further debridement and grafting of her right lower leg and hand 
as well as finger stumps was carried out. 

On 31 October 2011 scar contracture of her lower lip with a full thickness graft was 
performed. 

On 9 December 2011 scar contractures of both inner canthal regions were released, 
excised, and full z-plasties performed. She also had release of ectropion of her 
upper lip and of her commissures with full thickness skin grafting. 

She also had a 5th ray amputation of her left hand with split skin graft to the proximal 
interphalangeal joints of both hands. 

Her inpatient stay was highlighted by numerous septicaemic events and heavy 
colonisation of her burn wounds. This was responsible for us using, for the first time 
within the Burns Unit in Concord Hospital in 30 years, cadaveric skin which had been 
imported from America, on the basis that it was a last ditch effort to control 
colonisation of her burn wounds. · · 

It was extremely effective in doing so, but as can be seen by the numerous 
procedures performed on her that, getting her completely healed was an extremely 
difficult task. 

She has also developed, by virtue of the severity of her injury and the depth of it, 
hypertrophic ossification in the soft tissues around her elbows and wrists, leading to 
quite significant stiffness, and this ossification has responded somewhat to metabolic 
manipulation. 

At the time of discharge she was referred to the occupational therapists for ongoing 
management of her scar as well as dealing with contractures and preventing further 
progression. 

As a result of her tracheostomy and the burn around her mouth causing some 
degree of microstomia, she is undergoing speech therapy and continuing 
manipulation of the oral opening by way of serial dilatation. 

The burn wound she has sustained has been significant in that it was life 
threatening, however due to her age and her physical stamina, she has withstood 
the rigours of numerous surgical interventions and multiple infective episodes and 



survived. She has as a direct consequence, suffered permanent alteration of the 
aesthetic nature of her skin. She also has permanent loss of her temperature 
regulation in that she is unable to perspire and will need to be in a temperature 
controlled environment as she will not be able to tolerate the extremes of 
temperature, that being cold and heat. 

Her burn wounds having been healed by way of grafts which of necessity lack the 
durability of normal skin, means that she will be prone to recurrent breakdown of the 
various grafted areas. 

As a direct consequence of the prolonged nature of her hospital stay and prolonged 
healing, she has significant scarring causing problems with movement of most of her 
joints, particularly her knees, elbows and wrists. 

She also has lost a significant if not total loss of function of her left hand, but retains 
some function of her right. 

This lady will remain dependent on care for the rest of her life, although it is early 
·days yet to determine exactly what independence she will acquire or regain. . 

The prognosis is extremely poor. 




	Sub 006 - Mr Greg Walsh obo Pitt, Hull, Benson and Messrs Van Der Merwe (WEB) - 20120404
	Walsh et al 1
	Walsh et al 2
	Walsh et al 3
	Walsh et al 4
	Blank Page

	Sub 006 - Mr Greg Walsh obo Pitt, Hull, Benson and Messrs Van Der Merwe (WEB)(partII) - 20120404



